Primacy Package Training

November 2024

Disclaimer

The examples included in this presentation are intended for discussion purposes only. Throughout this
presentation, the terms “state” or “states” are used to refer to all types of primacy agencies including U.S.
territories, and Indian tribes. The statutory provisions and the EPA regulations described in this document
contain legally binding requirements. This presentation is not a regulation itself, nor does it change or
substitute for those provisions and regulations. Thus, it does not impose legally binding requirements on
the EPA, states, or public water systems. This guidance does not confer legal rights or impose legal
obligations upon any member of the public. While the EPA has made every effort to ensure the accuracy
of the discussion in this presentation, the obligations of the regulated community are determined by
statutes, regulations, or other legally binding requirements. In the event of a conflict between the

discussion in this presentation and any statute or regulation, this presentation would not be controlling.

Purpose of this Training

This training is to support submission of primacy packages for new
regulations, using PFAS and CCR as examples

ASERY

To retain primary enforcement responsibility, states must adopt all new
and revised NPDWRs

* Primacy 101
* Criteria
* Initial Determinations

* Primacy Revision Timeline
* Extension Process and Request Criteria
* Extension Activities

Training Agenda « Revisions of State Programs

* General Requirements
* Revision and Final Review Process

* The EPA’s Determination on Final Request
* Interim Primacy

* Public Hearing

* Conclusion and Q&A

Applicability
* This training is intended for the EPA’s
regional staff and primacy agency staff

* Itis important to be knowledgeable on
primary enforcement responsibility to .
better support states during the revision of
their state primacy programs

PRIMACY 101

Title 40 Code of Federal Regulations (40 CFR)
Part 142 Subpart B

SEPA




Criteria for Primacy: Enforcement Procedures
o The state has drinking water regulations no less stringent than the NPDWRs

o The state has adequate procedures for enforcing state drinking water
regulations:

PWS inventory
Sanitary Surveys

Laboratory certification

State laboratory availability

Design and construction of new or “substantially modified” PWS facilities
Adequate statutory or regulatory authority

Tribes are not required to have criminal enforcement jurisdictio

SEPA
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40 CFR 142.10(a) & (b) & (h) v
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SEPA

Criteria for Primacy: Enforcement Procedures

Adequate statutory or regulatory authority
* Authority to apply state primary drinking water regulations to all PWSs
* Authority to sue in courts of competent jurisdiction
« Right of entry and inspection of PWSs.
+ Authority to require PWSs to keep appropriate records and make appropriate reports to the state
* Authority to require PWSs to give public notice that is no less stringent than the EPA requirements
* Authority to assess civil or criminal penalties for violation

« Authority to require community water systems to provide consumer confidence reports

40 CFR 142.10(b) 8

Criteria for Primacy: Recordkeeping Requirements

o The state has established and will maintain record keeping and
reporting in compliance with Sections 142.14 and 142.15

“EPA
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40 CFR 142.10(c) 9

Criteria for Primacy: Emergency response,
administrative penalties, electronic reporting

e The state has adopted and can implement an adequate plan
for safe drinking water under emergency circumstances

e The state has authority for assessing administrative penalties

o The state has adopted regulations consistent with federal
electronic reporting requirements (if applicable)

“EPA

40 CFR 142.10(e) - (g)
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Criteria for Primacy: Variances and Exemptions

o For those states that permit variances and exemptions, it must be in a
manner no less stringent than federal procedures and requirements for:

* Small system variances

« Variances (other than small system variances) and/or exemptions

40 CFR 142.10(d) 10

PRIMACY REVISION TIMELINE




Primacy Revision Timeline for PFAS NPDWR Timeline for PFAS NPDWR
* The deadline for submission to adopt new or revised regulations is no later 4/26/2027
than two years after promulgation (i.e. publication in FR) 4/26/2024 PFAS NPDWR 4/26/2029
PFAS NPDWR Compliance Date, Initial MCL Compliance
« State may request an extension before the end of this 2-year period Promulgation Monitoring Data Due Date
* The EPA can approve an extension to the deadline for up to 2 additional years . . . . .
The EPA/State Action
PFAS promulgation date. April 26, 2024 4/27/2026 4/26/2028
State submits program revision application or extension request. April 27, 2026* Primacy or PFAS NPDWR
Extension Due Extended
States with approved extensions submit PFAS program revision package. April 26, 2028 Primacy Due
Timeline for PFAS NPDWR Promulgation, Primacy Package, and Compliance Deadlines
* First business day after the two-year timeframe

E N
e
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Primacy Revision Timeline for Revised CCR Rule Timeline for CCR Rule Revision
5/24/2024 6/30/2027 12/31/2027
Revised CCR

. Initial Annual CWSs Serving 10,000
The EPA/State Action meframe Rule Compliance Monitoring or More Must Deliver

: . . Promulgation Data Reporting Date First Biannual Report
Revised Consumer Confidence Report Rule (CCR) promulgation date. May 24, 2024

State submits program revision application or extension request. May 25, 2026* . . . . . .

States with approved extensions submit Revised CCR Rule primacy May 24, 2028
package. 5/25/2026 1120 5/24/2028
* First business day after the two-year timeframe Primacy All CCRs Delivered Primacy
Package or Must Meet Revised Package Due
Extension Due CCR Rule for Approved

Requirements Extensions
Timeline for Revised CCR Rule Promulgation, Primacy Package, and Compliance Deadlines

. —
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Extension Applications Extension Agreement Workshare Activities

* Application must include a schedule for the submission of final request and
provide sufficient information to demonstrate that the state:

Assisting the

* Currently lacks the legislative/regulatory authority to enforce requirements; or Coll_ecting, deszﬁal)r;ng > Taking steps to
« Currently lacks the adequate program capability to implement requirements; or ) storing and technical " Providing all remedy any
Informing PWSs managing o Providing information deficiency in
* Is requesting the extension to group two or more program revisions in a single of the new EPA laboratory es?;'eccersv;nt technical prescribed by program
regulatory action; and and state results, public o aapaenr| assistance to | 40 CFR 142.15 capabilities
« Is impl . h . be ad d by th o requirements notices, and e PWSs on state during the
Is impl ementln_gt e EPA requirements to be adopted by the state in its program other required e g reporting extension
revision according to 40 CFR 142.12(b)(3) data informal period
follow-up on
* Note that an extension agreement relates only to primacy and does not impact violations

the applicability of the regulation for PWS and EPA has primary enforcement
responsibility

[
\'IEPA 40 CFR 142.12(b)(2) 40 CFR 142.12(b)(3)
.
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State Primacy Revision Extension Checklist Example Extension Agreement Letter
* States can use this as ey * Letter to discuss:
guidance for what the EPA PR Reference Flemean AT Ty . .
will expect from a state N e R Implementation
extension agreement TR T dian nt s T B o * Database and
o .
* Checklist covers elements | wcrriazizme :::mpmhneu:mmdu:um«mbnmdm ep— . enforcement activities
{rbc)’(rg)‘(lq)CFR 142.12(0)(1) - | warmiezizme Z:?"w{.(.m.rh;‘m:‘m.rﬁm D i skt . Negotia?g_lentitiES‘
vi i i e sbion of o foal e N responsibilities
for state revision. The State of [State} for
: PR 142,130 Srate's spplication foc exteasion inclades sufficient asent rue aame] ot o {msert date four years afles publication). 1 212, N
. Exarlnple is from RTCR i et Ly T :Mwﬁm:wm@mmmnrsmmwwvz&ms + Workload distribution
Implementation 40.CFR 142.1206X2 y fo e .
Gu‘i)dance, EPA 816-R-20- Ll :M : _ ) * Example is from RTCR
003, June 2020, page 92 Section of State Primacy Revision Extension Checklist g Ié?ﬁézz‘f;?;fgls_,;_zo_
LI e oty doenen 003, June 2020, page 93
Introductory Section of Example Extension Agreement Letter

..

19 20

General Requirements for Revision of State Programs

* The EPA or the state may initiate actions that require revision of primacy
program

« To retain primary enforcement responsibility, states must adopt all new and
revised NPDWRs

REVIS'ONS OF STATE PROG RAMS + States must submit a request to the Administrator for approval of the program

revision

+ Final state requests for approval of program revisions for new or revised EPA
regulations must be submitted within 2 years following rule promulgation (unless
a 2-year extension was granted)

SEPA

\"‘IEPA 40 CFR 142.12(a)-{b) 2
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Revision Process and Final Review Process State Final Primacy Package

* Contents of State Primacy Package ,— State Primacy Revision Checklist —|

* Necessary documentation to update the approved state primacy program, and

identification elements of primacy program that have not changed ,— Text of the State’s Regulations —l

« Statement by the state Attorney General (AG) certifying that the regulations adopted

were duly adopted and are enforceable ,— Primacy Revision Crosswalk —l

* Any additional materials

* Draft Primacy Revision Package ,— State Reporting and Recordkeeping —l
* Note: draft primacy revision package does not have to include the AG statement Special Primacy Requirements

* Final Primacy Revision Application Package

\"V’EPA 40 CFR 142.12(c), (d)(1)-(2) 23 \’v;EPA 40 CFR 142.12(c)) 24
.

.
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State Primacy Revision Checklist

* General primacy Revhion fo State
requirements CER Cltation Required Progeam Elesments LN afer | E¥AFmeme
YESXO
. i i H0CER 14210 Prinury Enforcespest
State must identify Definition of Public Water System!
revised program elements | e 142 10w Regulations No Less Stringeat
SOCFRI42100X1)  Mainiain Invemvory
« Checklist covers elements | R tzioban  Saainry Survey Program
AOCFR 142100bM3)  Laboratory Certification Program
from 40 CFR 142.10 40 CEFR 142.100bY4) Laboratory Capability
0CER MZIOENS)  Plan Review Program
« Example is from RTCR 40 CFR 14210X6X)  Authority To Apply Regelations
N 40 CFR 142.10bX6Xi)  Awthority To Sue In Courss Of Competent
Implementation Juisdicton

Guidance, EPA 816-R-20-
003, June 2020, page 96

Section of State Primacy Revision Checklist

40 CFR 142.10

Primacy Revision Crosswalk

* Part 141 — National Primary Drinking Water Regulations:

« States draft regulations and fill out corresponding information on the crosswalk
table

« States may prepare their own regulatory text or adopt by reference

« Difference must be no less stringent than federal language

* States should submit draft r lations with the cr Ik as soon as p

* EPA reviews each of the requirements to ensure all are covered by state’s proposed
regulations

* Key part of the primacy application review

Primacy Revision Crosswalk

SUNIARY OF FEORRAL REGUAATIONS ‘ FEDERAL GITATION | STATE GTATION [DOCUVNT | DIFFERENT FROM FEDERAL

REQUIREMENT? (EXPLAIN

ing Wter Regulations

Subpart A—Ganarsl
30CR 112 Deinitions

oot

hich ars caleulsted by dniding the messused regulated PFAS
component contaminant cancentration in water {e.g, expressed 35
arts per trillon (3pt) or nanagrarms per Iter (ngl) by the sosociated

urits 2 the measured concentration (e.g. 9ot or 1g/1). For PEAS. 3

'SUMMARY OF FEDERAL REQUIREMENT FEDERALCITATION | EXPLANATION OF STATE POLICIES AND PROCEDURES

Subpart B—primar
40 CFR 142.16 _Special primacy requiremens.
Requirements for States to adopt 40 CFR part 147, subpartZ, PFAS.In |40 CFR142.16(1)
diditon to the general primacy requirements elsewhere In ths part,

P

. suby
in lew of meeting the requirements of paragraph (¢) of ths secton:

Sections of the PFAS Primacy Revision Crosswalk

State Program Modifications

« State Reporting and Recordkeeping
* Modification to 40 CFR 142.14 and/or 142.15
* Special Primacy Requirements

* Modification to 40 CFR 142.16

40 CFR 142.14-142.16

Special Primacy Requirements

(a) Public Notification Rule (k) Initial monitoring requirements for new systems

(b) Surface Water Treatment Rule and sources

(c) Total Coliform Rule (no longer applicable) (I) Radionuclides Rule
(d) Lead & Copper Rule (m) IDSEs and Stage 2 DBPR
(e) Regulated contaminants (I0Cs, SOCs, VOCs) g{/;‘t);‘sg;;lerir;?u?nﬁnhamed SWTR (Treatment for
(f) Consumer Confidence Report Rule
(o) Ground Water Rule
(g) Interim Enhanced SWTR for Systems > 10,000
(p) Long-Term 1 Enhanced SWTR for Systems
(h) Stage 1 Disinfectants and Disinfection £10,000
Byproducts Rule (DBPR)
(i) Filter Backwash Recycling Rule

(j) Regulated contaminants (I0Cs, SOCs, VOCs)

(q) Revised Total Coliform Rule
(r) PFAS Rule

40 CFR 142.16

Special Primacy Requirements — PFAS

SUMMARY OF FEDERAL REQUIREMENT ‘ |

Part 142.

Subpart B—Primary Enforcamant Rasponsibility

20 CFR 142.16
[Recquirements for States to odopt 40 CFR port 141, subport 7. PFAS In | 40 CFR 142.16(7)
tion o the general primacy requirements elsewhere In this pars,
including the requirements that State regulations be o least 5 strngert 35
for approval of
R part 141, sub the following.
s section:

o
i e of meeting th
heState’s proced:

PR 142 160111

902,

scceptable. This paragraph {eH1) i no longar appiicable after the nitial
April 26, 20;

The state' 20 CFR142.16(1](2]

Thi
10 longer applicable afte the inital monicoring periad ends on Apri 26,
2027.

[After the inii oring | 40.CFR 142.16(1)(3)

40 CFR 142.16(r)(1)-(3) & 40 CFR 142.62(a)




Special Primacy Requirements — CCR

SUMMARY OF FEDERAL REQUIREMENT J FEDERAL CITATION 1 EXPLANATION OF STATE POLICIES AND PROCEDURES
Subpart 8—Fri
40 CFR 142.16(f) Consumer Confidence Report requirements.
Each tate that has primry enforcement respansibiity must adopthe | 40 CFR 142 16(1(1)
revised requirements of 40 CFR part 161, subpart O o ater than Vay 25,
026. Ppr 8
procedures n § 142.12(b) through (4
Each tate that has pimary enforcement respansibiity must make a0crR 1a216(012)

reports submitted to the States in compliance with 40 CFR 141.155(c)
avaiable to the public upon request

Each State must, a5 a condition of primacy, provide water systems with | 40 CFR 142.161()(3)
technical assistance in meeting the requirements in 40 CFR 141.153(h)(3)
to provide translation assistance to consumers with limited English
proficiency. Examples of technical assistance include providing water
systems forinclusion in the s

where consumers can contact the state for translation assistance upon
request, or providing resources for water systems o translate their
reports, including EPA provided translations of required content for CCRs
(e:8, health effects anguage, defintions) and translated templates of
reports through a website.

40 CFR 142.16(r)(1)-(3) & 40 CFR 142.62(a)

Special Primacy Requirements — CCR

SUMMARY OF FEDERAL REQUIREMENT I FEDERAL CITATION Immnmommmmmmcmum

Subpart B—Pri
40 CFR 142.16(f) Consumer Confidence Report requirements.

Each State that has primary enforcement responsibility must report 40CFR142.16(0(4)
violations of this subpart in accordance with the requirements of

51421503101
Each application for approval of a revised program must include: 40CFR142.16(1(5)
0

top

technical assistance in meeting the requirements in 40 CFR 141.153(h)(3)
P assistance

of consumers with limited English proficiency; and

) A description of the state's procedures for waiving the mailing.

requirement for smallsystems consistent with 40 CFR 141.155(g)

40 CFR 142.16(r)(1)-(3) & 40 CFR 142.62(a)

Attorney General’s Statement

HodelLnguage
o eags s ety
"
P
and il by affecti by h i th rogr i approved.
L ForSttes wih o Aut Priiags anrmmunity Lows
G e e Seato Oticn
Administering the Safe Drinking Water Act Sgranre
===
" e ate =
o
N -
Sections of Example Attorney General's
) o of worsn cammorvmans.
ion Gui @l Vamoct i,
Example is from RTCR Implementation Guidance, EPA o e N

816-R-20-003, June 2020, page 99

40 CFR 142.12(c)(2)

THE EPA’S DETERMINATION ON
FINAL REQUEST

Review of Final Request for Primacy
* The Administrator has delegated review of primacy applications to the relevant Regional
Assistant Administrator (RAA)

« See Delegation of Authority 9-4: Determination of State Primary Enforcement Responsibility:
Public Water Systems

* RAA is required to obtain concurrence from the following Assistance Administrators, or
their designee:

« Office of Water
« Office of Enforcement and Compliance Assurance
« Office of General Counsel
* These offices may waive the concurrence limitation on a case-by-case basis.

* The Regional Administrators will be responsible for maintaining a record of any waiver of this
limitation

40 CFR 142.12(d)(2-

Purpose of EPA’s Review
* The Regional EPA office should ensure the application is complete and
includes all of the required elements
* When determined complete this begins the review period
* Purpose of EPA’s review is to:

* Ensure that the primacy agency has the necessary authority to implement the
regulation; and

* Ensure that the primacy application is no less stringent than the federal regulation

* Rule crosswalks are critical for this determination — see 40 CFR 142.12(c)(1)(i)

40 CFR 142.12(d)(2)




The EPA’s Determination on Final Request

Q Administrator has 90 days after determining the state request is
- complete and final to notify the state of the EPA’s decision.

a If the request is NOT approved, the Administrator will notify the state in
writing, including a statement of the reasons for disapproval.

A final determination by the Administrator on a state's request for
approval of a program revision shall take effect in accordance with the
public notice requirements and related procedures under 40 CFR 142.13.

SEPA wmis2iauy »
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PUBLIC HEARING

39

Interim Primary Enforcement Authority

States who have primacy for all existing NPDWRs are eligible for
interim primary enforcement authority when whichever action is
later:

* The new or revised state regulation becomes effective; or

* The complete primacy revision application is submitted to the
Administrator

Interim primary enforcement authority ends when
Administrator approves or disapproves.

<EPA w212l =
-

Public Notice of Determinations

The EPA publishes notice of any The notice contains:

determination in the Federal Register + A statement of reasons for the

and newspaper(s) in the state within determination

15 days. « Information on how to request a public
hearing

| .. FEDERAL REGISTER ) | « Location(s) where information for initial

primacy request is available

A public hearing may be requested by anyone other than a Federal agency.

\"‘IEPA 40 CFR 142.13(b) 40

40

Opportunity for Public Hearings

« Before final determination that:

* The state meets or does not meet the requirements for initial primary
enforcement responsibility

* Approves or disapproves a state request for a program revision

* The withdrawal of approved primacy programs

=== - EPA must provides an opportunity for a public hearing
ﬁ - Requests for hearing are submitted within 30 days after the
Federal Register Notice of hearing opportunities.

SEPA w238 “

Public Notice of Hearings

The EPA gives notice of any hearings The notice contains:
in the Federal Register and in a . * A statement of the purpose of the
newspaper(s) at least 15 days prior to hearing

the time of the hearing. . .
* The time and location(s) for the
 Also sent to the person requesting a hearing

hearing and to the state involved
* The address and telephone

number for further information

| .. FEDERAL REGISTER [/ |

\"‘IEPA 40 CFR 142.13(d) a2
.
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Public Hearing After a Public Hearing

« After the hearing, the Administrator issues the determination

« Conducted by a hearing officer X o .
designated by the Administrator * If no hearings are held, the determination becomes effective 30 days after

notice of the determination

. FOHO.ng the hearing, the « If determination is that a state no longer meets the requirements for
hearing officer forwards the

record of the hearing to the primacy, the state may submit information demonstrating that it has
Administrator remedied the deficiencies found by the Administrator

)
40 CFR 142.13(e) \'IEPA 40 CFR 142.13(f) - (h) m
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Final Takeaways

Primary enforcement responsibility requirements

Determinations for primacy are based on state application submissions

their approved primacy program to adopt all new and revised
inking Water Regulations

States must submit a request to the Administrator for program revisions

CONCLUSION

States may apply for an extension for program revision deadline

Determinations on primacy must be published to notify the public and public hearing

Any Questions?
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